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Estate Planning Devices for Elders™:

Lessons from Durable Power of Attorney and Trusts in
the United States

Sieh-Chuen Huang™*

Abstract

This article analyzes the development of durable power of
attorney (DPA) in the United States, which has the advantage of
simple and low-cost. However, it is also criticized for overbroad
authority and the lack of a clear standard of fiduciary duty of the
agent. The Uniform Power of Attorney Act 2006, appropriately
limiting the authority of the agent, provides that the agent should act
in accordance with the principal’s reasonable expectations. It also
created standing for interested parties to petition the court for
judicial review of the agent’s conduct. At the same time, a trust has
similar function with DPA, but it requires high levels of expertise
and costs to draft. Therefore, some hybrid types of trusts have been
created. For example, standby trusts combine DPA and typical trusts.
And custodial trusts can be set up by simple language referencing
the statute merely. Since the current guardianship laws in Taiwan
emphasize the protection to the incapacitated by public power and
hence allow court to monitor without sufficient respect to
principal’s self-determination, how DPA and trusts in the United
States work without intervention of the public sector offers an

*  The author would like to thank East Asian Legal Studies Program at Harvard Law
School for providing excellent research environment and abundant materials that
led to this article.

** Ph. D., Hokkaido University; Assistant Professor, College of Law and Department
of Law National Taiwan University.
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valuable example as to designing of contractual power of attorney in
the future.

KEYWORDS: Aged Society, Estate Planning, Guardianship, Durable
Power of Attorney, Trusts, Agency, Capacity, Self-
determination, Fiduciary Duty, Protection of Principal.
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