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{SEEEH (R AR e TH (HLEEE ) will substitute) + 3 ANA]
BB EFERLE A RIS M & 2 TH » A8 R H{SEE ( management
trust) * o
K by S RS TR HIWARIA] - SEEIBIUE SR < W B - B
AN FEIRREER R ARAN - fEA v EEE /710 - EatiEL 25 ARHE KR
RERR - ARG TR REAS S o [EIRE Ry TIRGEZ A - aRDIZEE A BER (S
FH O WIS N EAER EARRTE - IRIBE AR KGR R+
B ARIRERIZEIRE - YR BCEE R SE B nT i (S R ERVAHRH A 5 - BLEAH

2 IEBREEER  revocable RBISR S BIGE y T RSN L o HIKE T IREEEEE
BT Ry - BUMMER[S] - DIRSSHIE R T2 - 2RI - AifaaE36 - H48 -
AKX

43 JESSE DUKEMINIER & ROBERT H. SITKOFF, WILLS, TRUSTS, AND ESTATES 440 (9th ed.
2013).

# John H. Langbein, Rise of the Management Trust, 143 TR. & EST. 52, 52 (2004).
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B AT ERT R RBIE TR LR R R AR RHAES - HASE SR B
FAVERE " AERTAIBENSEE ) 2SR AT SR B R AR N
BHEE GEA) * - AN - SR AN A RS FERR T IR REIR 2 e
Ob o SEEIRH T R BERE I ANEEIIVE ) ARRIRM B RE L DRRY - B T EIE
B & TR EREI NE BV A ARSI DIRE B TR - Afal B

PSS AT E B RIRRERIZERS - kit i SR8 - DUT Se e 4= aita]
TSRS REAERR SR DRETE - RIS (5 50 A IRHER 275 -

Lt 1%

EREAE I (CSEAR R ) AyHRAUGE 7 02 — DR Y - Bt AL
HMEREAESE LI MG ~ B - 76 L HEW e FER AR (S3ER%
Bl 7-#AHE (primogeniture) MYBUERIEEIECH - ARR - TEEALEE
ARSIk AR RE (legal title) #3ZFEA » TIEAZEC KRR
FEZFTEA > KL SR 1 MR R AR AR S - 0 > e A B
FIBVIHHEEM EE FHWTIEA N AT M (equitable title) - A2
HZEFEA ARSI (life interest) -+ fFRFEATER - ZFEATIRS L
TR RS AT ER R IR KB ERERFRE (remainder
interest ) ° B EMEREHEIH] L3 - TSZFEAME BB R AE T IEASERSRS
BFTH R ARA -

45 Barbara Hauser, English Trusts from an American Perspective, 9 TRUSTS & TRUSTEES
15, 21-22 (2002). ZREBASER A B RESEBIE A A AT IBEE EEEm80 - iR A
i -

% DAVID J. HAYTON, PAUL MATTHEWS & CHARLES MITCHELL, UNDERHILL AND HAYTON:
LAW RELATING TO TRUSTS AND TRUSTEES [ 4.6 (18th ed. 2010); Patrick O’Hagan, The
Reluctant Settlor: Property, Powers and Pretences, 17 TRUSTS & TRUSTEES 905, 906
(2011).

47 LAWRENCE A. FROLIK & ALISON MCCHRYSTAL BARNES, ELDER LAW: CASES AND
MATERIALS 542 (3d ed. 2003); DUKEMINIER & SITKOFF, supra note 43, at 496.

* John H. Langbein, The Contractarian Basis of the Law of Trusts, 105 YALE L.J. 625,
642 (1995); Langbein, supra note 44, at 52.
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E R HATAE RN LR - 1E 19 HHfdHT - EEtEnEEE e A
A3 » B IR BRI ARPE B SR B A B B2 #6755 (fiduciary administration )
B4 HHR{EHERER (fiduciary) AP (administration) FEFEEA TR
[F* o REERAYEFEEIE AR IR EL 250 A B 5B 5 A R - TRAREZEEA
AR E RSN RRE5E F 22 FATERHE Lty R At
T AKRUEFERRBUET TS - S AIRED Y -

2. EERE

W& B A e B T3 ey W i T =8 s A ] iR B &
RN FES » A AR A R DI MO S T - 25BN H W » Z25E
N AEA SR A2 5 B P RERR « (o B4R {5 FERYTRAN - 1 L e RERR
HAEERRER - DUd i@ 258k N et ARERR LD T BE - BRS)
e stk TR AU K T 2 AE AR IR A ] -

Bi211- 2000 FEHEATHY KB — (5 532 88 Uniform Trust Code FE UTC )
BB HHfe B S 58 A B ARERR 2 3785 » BERTGIERT < it - LGB AR AT T
B F{E FE R AT B A - (EEFERECRIFIENEIL T » ZiEAR
76 2 (1) RIS A AGEERMETH ZFTEREN © 2) EMHAME
RIEERE ~ BHERIAEEMENROEERERN - M52 » ZEARR

49 Langbein, supra note 48, at 63384 H 1 1840 R A M EFE1EEH © GEOFFREY
GILBERT, THE LAW OF USES AND TRUSTS (2d ed. 1741); FRANCIS W. SANDERS, AN
ESSAY ON THE NATURE AND LAWS OF USES AND TRUSTS, INCLUDING A TREATISE ON
CONVEYANCES AT COMMON LAW; AND THOSE DERIVING THEIR EFFECT FROM THE
STATUTE OF USES (Ist ed. 1791) » ZRBHE R KHE FEAF Rl AR ) B2 -

Robert H. Sitkoft, Trust law as Fiduciary Governance Plus Asset Partitioning, in THE
WORLDS OF THE TRUST 428, 430 (Lionel Smith ed., 2013).

Langbein, supra note 44, at 54.

32 John H. Langbein, The Twentieth-Century Revolution in Family Wealth Transmission,
86 MICH. L. REv. 722, 722 (1988).

Langbein, supra note 44, at 54.

3% UNIF. TRUST CODE § 815(a)(1) (UNIr. LAw CoMM’N 2000).

35 UNIF. TRUST CODE § 815(a)(2).

50
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53
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EATEABIRE ~ 530 - B~ BHEE0 B0k B DI E R S0 - DS
WEYIE XGRS -

RIMESZRE ARERR I HE0K » (TR BT 52 2 A DRI - (SEEEHIY
bR (fiduciary law ) [KIEETT28 I - AUFE TGRSR ) BOKSZEEA R
AL FRSEBEEE - B 7 A2 TR ) BURZEEAR
BS AT HERRIF VL - BUE T HIE S R G 2 S R B B < R BIATE - 38
LR L EBHE 2 B R 2 B BIAINRTE(ERL  EaREeft - 4
BRESE - BERRAEEE » MIE AR AR » Z5E ATRECRIV AR
WA B ~ 200 - RS2 2t A ey R 7 X - JEfi(E 5t
FEAFES B BRI A AT S KIITEDL T  PE ( FEM AR BRI B 5
2 NEZEE A SRR A ZEEA T - 21k - [S{TREfiERGE
N BB IR R A FE A -

3. Rl E B

i ol E i PR DI RERY(E SR - (ESEENE Rl A AR & R 17
78 > MEH AU FHE BUEER R AT R AR RERISE LR - 1T 2 i P 2t
FE#rEE (probate) 7 o SERRIE FE Arha IR A2 FH =) ~ FEIRR SRR RS2 23
ZHtET » IR N8 Rl i S Bt 1 AR — e &35 (AR KRR
GRS SETREEL L HEHAE Norman Dacey A 1965 £ HiERIY ™ How to Avoid
Probate! | —# % » FASSEFFI AR i ] S5 FEAC BB FE AR - btk
gk T AVHHRREERY - STEAM DIY (F3E% - fHAMEfEHE EE R by

5% Robert H. Sitkoff, An Economic Theory of Fiduciary Law, in PHILOSOPHICAL

FOUNDATIONS OF FIDUCIARY LAW 197, 197 (Andrew Gold & Paul Miller ed. 2014).
DUKEMINIER & SITKOFF, supra note 43, at 466-69.

John H. Langbein, The Nonprobate Revolution and the Future of the Law of
Succession, 97 HARV. L. REV. 1108, 1116-17 (1984).

NORMAN F. DACEY, HOW TO AVOID PROBATE 15 (1965).

ERFAT MR TR ERT R AR A AR N TH , - 2RA
James Casner, Estate Planning: Avoidance of Probate, 60 CoLuM. L. REV. 108, 109
(1960).
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- WREE R T A AR MG RE AR B - S - RTINS

ZERA  ACZEEMORE AT T T HA AT AN EEE S A A - FEEIEA
SECRTG A TAIRER] » 5226 AFTHEA 0 SO AR - MidERES < AERI -
RIS (E A Rl A S Il iz T el » SRR 2000 4Ry Uniform
Trust Code (LA N 2000 UTC) § 603(a)ZBUE © " E SRR HZ
FEAFHES] (capacity) $HEHRYF » 2 AZHEFERIBINETA » ZEEAJME
MZEEAAERL, ¢ -

AREE LI I(EFE (deed of trust) **BE 5 (declaration of trust )
ZHTREOT » IR ANHE T A AT E MRS REZEAL]
B SZEEA 0 B EA H SR BEE R TR RE JIRFRIMEESZEEA (successor
trustee ) © » Al —2K » FHFEABZFEARER[A— A » ZREASELCHE - kI
BEEES MR TLIUS G E » ZE U A ARt O
A GEZIEA) A NEAEERERT - 5 fEERTASLCR
A TR ST AR R S NRRAEN BT E -

4. BEEH A A EE

AN (S BN AT TR EASE AR O P A e RIS - LTI
SHE JRATEZAEA SR AR SRR U AE R BRI - 15 fRREK

! David M. English, The Impact of Uniform Laws on the Teaching of Trusts and Estate,
58 ST. Louis U. L.J. 689, 690 (2014).

2 John C. P. Goldberg & Robert H. Sitkoff, Torts and Estates: Remedying Wrongful
Interference with Inheritance, 65 STAN. L. REV. 335, 342-43 (2013).

3 David M. English, The Uniform Trust Code (2000): Significant Provisions and Policy
Issues, 67 Mo. L. REv. 143, 186-93 (2002).

o4 gEACSORD SIS R M o i T A A A RTECEERE R R BREEE
EHIHAEEEEAE S ekt LB ZRGE A B3R (manifestation of intent ) R[IH]
BT WA SR B S AT AR - BB B R A 5 - BRI
BiHIEE29 - EH414-417 -

65 E{EEFL B B EYELR - HEEM AR B - EEAHE
[ » UNIF. TRUST CODE § 407 (UNIF. LAW COMM’N 2000). #5{5 B0 A2 R Hif
sEuti e (HFFEAR A 1 FEHGE (Statutes of Frauds ) 23K © See DUKEMINIER
& SITKOFF, supra note 43, at 427.
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BUE » BZREA GRZEEN) JERRE I » AT 23 ARV M A s
HLZ > BEIRFERSIEREZ A A < JREI  FESE A A IS - & BT DU B AT (=T -
R Ry T REGOEAE AR B RECRRRAL SRR B B E R SR IO TSI F Rk
E’ﬁﬂ%%@ﬁ&ﬁ%@&ﬁ°%wE%%%mB¢2hmvGMmm
A KBRS AR E R SR T A AR A T R s £
Y1 IR R RS RERE ZRAT AR T A 2 S 2t - 0619 38 S BRI
HRCEHIAAE | * o BT A TTHIS 5 3T 0F R s (R R T A TR 2 3]
AR HR -

B E— S A L BE R TS S5l MM SRR AR
WFAURTZHHERERI 1% - SRS BT AL LRI 18T » W BIaanfa 24
ZALACKREREN IR RGO B LR T 2 3 A BB EAZHS
s -

t b SEBIRYZERTEEE - TR T RIMARERS © FRBIEERERA T Rl HHE,
Rt~ MR T SZRE ARIIE B A M HHASZRE AMEIRESIZ - SCHERs s
TEEMERE, o B-MALE TUIBYEE ) BAESEOEE - B
EERF - O S KRR SRR - 2 AL
HIREZRFEANZIERS -

(=) AATTHEAERZ SRR

a0 Bk - SEEINERTASYEFHERRE S (self declaration) J0%
T AR EREARREARZIEAT  BAER—RAR 0 &

66 998 N.E.2d 204 (Ind. 2013).

7 i4Northern Trust Company, Form 201: Revocable Trust Agreement 201-1 (2004),
https://www.northerntrust.com/documents/wealth-advisor/forms/word/Northern Trust
_Form_201.docx (last visited Oct. 13, 2018) » SERE }7,2 HIBT F71% 1;?EE§§E;\Z§
AEHFFEAREECA GERBERIR) HEHRE -

%% Langbein, supra note 44, at 52.

% DUKEMINIER & SITKOFF, supra note 43, at 440,

70 English, supra note 63, at 186.

! GEORGE GLEASON BOGERT ET AL., CASES AND TEXT ON THE LAW OF TRUSTS 126 (7th

ERERTEFEZRUT - LUSFERESEZRIRAER 509

SEABRSZEE AR > MIZSHE ANSEI IR M L AT TS W TS RE A -
IR » ZEAEA SR B AT ARSI B B T S - ZAE AR
GHHESR S BRE TR (57 S ZRREAJE .2 YA A 2000
UTC § 602()) - [l » FALAEEIBS (EZFEA L NIIRIBEREA - Tk
(FFEAFERZ) ZAA - MEEAITZIEARS - EFERR sl -
FAEASELRIEKRAETING » P AT IERHESZIEN -

2000 UTC A s » A (I 53 H rH e R T
RAEAEEERACR - BS) - SBUCR T UE PR FE AR R R T2
o A TS ) R IRRE AN - (RIS - B
ERTTE (§602() -

FEZAEALEAPING » 2000 UTC Ry HEA L3 T8 E A s L A
L+ BETEAREIING » ZATABHATERT S 1300 ARSI A B E 997
R » JER » AT EIZEE A BHE A A U R e S
HE R IR RAE RGO S BIRTE - —RERE R 22 A SRR
ERTTREIETEN R ASINE - TTRBBNZTEAT » BRSSO RITHE
AP - BRI ELBIBFEA KRR A T - AT RE
SR » FATATIIREE 2 5% i AEREON A SEC RO A FERTRERI— At it
BUHATER: » TR AERTEOT T HARAE A - Bt
HEF - EERRARIOL AL AFTEA00L SIS » AR E 2R
74

WA BRI » ZREABEETEFALZIET - B

BURAEREREURIEA Z RIEFEBBAE" « I » FTRGHIRIEZ I -

A

ed. 2002).

72 RESTATEMENT (THIRD) OF TRUSTS § 74(1)(b) (AM. LAW INST. 2007); UNIF. TRUST
CODE § 603(a) (UNIF. LAW COMM’N 2000).

P AR FERIR D » A A REEORZAE A SR AR GER - SR At SRR A
JEEE RS FE ARG Z A > 2 RUNIF. TRUsT CODE § 813 -

% Goldberg & Sitkoff, supra note 62, at 342-43.

75 RESTATEMENT (THIRD) OF TRUSTS § 74(1)(a)(i).
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BT MR LA - fEEHEHE ARG | (S i (E:
—HAER G HEE ERIFTERER B SZRE A (T TR E A& (A S
B B - ST ERREAILE - TR A ASE R A7
SBELI - 15 B TN (S AT I S SR 77 -

DUF BB BRI A RS SRR E /7 K A FIE B LU S HURAT
TAIENIIAERTERE 0 A FI B RILFEISZEEA - IERELSL C FISRIT D huilg
EIERSZREN - $654% A SEL > B SRR G0 51 iRt N 23 -
MU E PG ESAGTED © SRR T84 » C ARSI IR » i
PRI E TS FE L ZRE G « B EEAIS 2 8M M B )
C HIRYL » PROEBHEASFENRRN C IRIL R EZEEARS - LR D 15k
MBI ZAEA - 2B B R » MO BRI e 2 -
Ml F % B HOFIIBTRE ) b S MEE R B A S5 #4538 D> D IR 21535 B
%> W% B Uk LIRS ZIRE - B AT TZEEANEES - D
BRI - R B I AFFEBIAEERYT - K B 23R (oS -
HIWFELA D a8l > i D AMESEM A B (94 1GR08, - 75 B (1t
PR THSEREE 7 BT 0 Y C T CBEA - B 36#% > D kI
{EREREZBUE - BB AR ASHAE B A. (personal representative ) C -
C UUEE RN - B AR R - (K B R e
R EETEZ T -

(=) THSHIZEOELE N H
1. 42

UZEARBEC 5t - 3R AR AT A RS 2R BT T
e DA S ST ARGEN A THENE T BHABSZEE AR A > BHE
BRI - 55 BIBELIBRRY X3 TN S 3 » BEARZIEA BT

76 >
UNIF. TRUST CODE § 505(a)(3); RESTATEMENT (THIRD) OF TRUSTS § 25 cmt. e (AM.
LAW INST. 2003).

"7 ABIHIFROLIK & BARNES, supra note 47, at 543 & @f{ ik -

EREREEZEUR - LUEFEHEECRRARER 511

A > A ZAE A SRR ROR e HIRE CME ) ZNER I Lo A K i
I B REEMERTERE  GIRIHRRZA - AR E ORISR A SR
FF S 7 45 9 28 AT A A RS 3T - I 1 S B8E IRp s A I AR T
BT (RO R R A AL B S EGHAENIE) - ftk > BIASURA
BRIt - IR TS BT RE ) B AE R B S e B A
RilFiTam - BT PR ERE ) A AR i » B ~ VL ~ IR SR
NFIBBRL 5 S B S ) T 35 TR 15 5 P SRE S PR R e e

FAEATES - AT S AT B Bt SR A A S
T WA SR - RN ABOBEE A (ST
K) #F > TAEASEU MBS Lelf A R HAEAE - ARSI A A ey -
S B2 AT AHREH » 58 SRR AR A AR T T AL kB e T ~ A
SEURET AR i S o SEVERRERTL P REIE 18 24 AT - (FEEAEST
B2 BA Bk 32 A RIS e bR = A3 - T b A= AT A 2L
AT E (ST TR B E — IR R S fy i - 28 {SRERA
BRENE » ZRC ARV AR ~ SR DUR 2 4 AHIREA A LB B R S M
BURFHEHEABR - ARITEVEANE AP - REEAA - EEEARBRERILF
FHA B FAINE - 55 =B SRR B MEAVAER: - R 0 E a5
St » BT HG S SEREVE AT - MR A TR T IRZRE AR H Tz
BOMETEEN > RERERCE - MR RIS MR A
PRI - MR A BELRGA 2 A - (B SERE R RSSO MRE
Bz RN B R AL AT - RAE AN H B ARt
HABSIRIT ~ ST TR B B B iR A S o M e 5 (S R - RIS
T2 BB ERH FTAE IO Fy (K7 -

78 DUKEMINIER & SITKOFF, supra note 43, at 318.
79 DUKEMINIER & SITKOFF, supra note 43, at 320.
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2. ErEL

FIBEHTAERT S RERER R, - (B0 R © 55k o AR (S AT M
BIRIAT SR AERLZ 3™ » IRIZERE A PRI - () ELO BERY - BHEE
FERIPERI D] > AR Eobl R 5e RFTAREN » S FEaR B TRt AR
AR R ZRAEASE U - {538 At (8 AR AR s 52 (LR.C.
§2038) - H_{HEESINER HINEIEA RSV AN E BT KZE
REAZ FHEAFHILSRE AEIUE® © REEASELRY » St BB ZAEA
LIEPE  IZRE A BCRSEZ EIRIEHI LB (forced share) *2 - £
& A0 bl - TGS AR Ry R TR SRS A S A
BECHE A E -

(w) THREHE B ETEE FEEXPHERZ 5

HEQIARFESE —HIFTHE b+ UPC B E Bty it T B M A W SOl
E R SEMRERE T 0 EHERR BN ABOTEETR - T R
AR BREIETEETM AN AR A B B B
B A DESEREFEREA » AR EGE E G EE 2 W AFIREE - I
b R OB Bt — e A AR R IR i 7 e B Y T
H - IRATRERE A RA M ACBEME R BB (ERE AT » BEBS » BB ABAZRE AL
B FR R fr 2

HIG o ERFEIE OB BLZ 5T - UPC B2 UTC $98E - N
I DARERIBHE - REASGERAL - MU S AT (ST - ]S 2 » Bl
PEACEERE R B B AU T AR ARHIAT » 13457732 38 A QNP BRI 2

80 EUGENE F. SCOLES ET AL., PROBLEMS AND MATERIALS ON DECEDENTS’ ESTATES AND
TrusTs 314 (7th ed. 2006) F % B AL RS FE AT AR EEL © 53— - A
ATHREHA A BTE R FAR R By 7 BERIT AR -

1 UNIF. TRUST CODE § 505(a)(3) (UNIF. LAW COMMN 2000).

82 DUKEMINIER & SITKOFF, supra note 43, at 520-36.

8 UNIF. PROBATE CODE § 5B-201(a)(1) (UNIF. LAW COMM’N 2010); UNIF. TRUST CODE §
602(e).
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HEUESZEE AT TR - RELAZ LA A @A - RRRAAN (FFEA) H
FEELK IR RAREE RN - B HAAIERRA (B - AAZECHE - KBE~ B
BB REHEEHAN - ARASELURE - (RIEGETE ~ 2SSO RIE - 918
U RIS S8 N 0 R AR A N el H A A A it A5 71 5
R A) BB REABEEFEZITRE R T AR AR SRR - IS RAbE
PR T R HEA - BAER IR RBAIT Rz BT
HEERIAERE SRR B -

HR > R EEEN SRR - UPC BUE - Biig AREE AR ER R
NGIEEEBEEFA] » SATSER0T ~ TEH SR AT EEES -

FE AR AR BB E R R AR I B R 1R - UPC RIBER
TE B A ETSEREET T 515 S sl S R M ACE RS B A5 R M O
RERELEL AR REEAMPRE BENEE R E A » ILRRIR TR HE A 5
BEARARSAT R ZHE (KBRS ) -

% AR KREERE K HIBTRE IR E(S 7T » BAtA 1R E g oidr
AR - (I rTREHAE B A B ARBIANGROLERE (AE
L+ 2 B R I I TR ELE AR R A BAERCE T AT - R CBERE B
TEH R ) - MR EREEEI A IR B A&
EEEALZET A o £ 1994 4 (#i—3EH#E A% ) (Uniform Prudent Investor
Act) STFURTEMIEIZAE AR EET - HxEENOEEHZ SR AR

TZEAHCRMEEL ) (RIEZEATEMARRRIEESESE) ¥ I8
U2t N E R E R Rt M EA B - A5 9 RE - %
FEAS T E B IS EE AR Pl R S

84 UNIF. PROBATE CODE § 5B-116; Linda S. Whitton, Durable Powers as an Alternative
to Guardianship: Lessons We Have Learned, 37 STETSON L. REV. 7, 32-34 (2007).

85 UNIF. PROBATE CODE § 5-411(a)(4).

86 B4 {E IR IRy » 22 FLUNIFORM LAW COMMISSION, https://www.uniformlaws.org/
committees/community-home?CommunityKey=5887d0a-3617-4635-a2af-9a4d02d 11
9¢9 (last visited Feb. 10, 2019).

87 UNIF. PRUDENT INVESTOR ACT prefatory note (UNIF. LAW COMM’N 1994).
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() BEERTLZEA - Q) WREREZENRE A ERZ N - 3)
EMEE AT AL KB RSR U FESS - ZREADS bl =gty
A » MBI TGS ST AFGERS RS BT - [mAST
9 B R AR DL - bR B 3 A RS 3R 1 32 BE A B BA A1 s (5 B R

(fiduciary) » fF2EJNEBDREE A MM A IR THIUSES | 2T -
SEPRERERICROTE I (WA ER) B B A R
BRI  BOTERE  SBTRIEALURBLY - RSB A 2AERAT - K e
HERER B B SO B HAOET - BN e RS SR SR S e -

= BAEBIE(EEE (Custodial Trust)

Ry 1 BAGPRRE TS KM BE B (S S ek SR B e B e s » i
RARKZHREES i EEES 1987 A T M B
(Uniform Custodial Trust Act > Ff§ UCTA) - RIS TR P S
(custodial trust ) HIfE* « UCTA EL45 19 fIEREIR AT ER AT 5% -

(=) FEFARZHAH L5

UCTA FrBiE LG A AT S 3 - ZHEARHIHEE: R -
AR AR HARERAES] » REASEEH ~ S ~ SR PR (S S A
PESERRA IR - Sk NIRHBERE L 33E - SO AR ATl — A

%8 UNIF. PRUDENT INVESTOR ACT § 9(a).

UNIF. PRUDENT INVESTOR ACT § 9(c).

William M. McGovern, Jr., Trusts, Custodianship, and Durable Powers of Attorney,
27 REAL PROPERTY, PROBATE AND TRUST JOURNAL 1,47 (1992).

515 FsAlaska, Arizona, Arkansas, Colorado, District of Columbia, Hawaii, Idaho,
Indiana, Louisiana, Massachusetts, Minnesota, Nebraska, Nevada, New Mexico, North
Carolina, Rhode Island, Virginia, Virgin Islands, Wisconsin. 22 =1
https://www.unifonnlaws.org/committees/community-home?CommunityKeFdSa70d
1b-01dd-4c5f-a534-ae0fd8e0415c¢ (last visited Feb. 20, 2019).

UNIF. CUSTODIAL TRUST ACT § 2(d) (UNIF. LAW COMM’N 1987).

89

90
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P > ZREADIRE M A B - AR ALEAENR - WA
B FEE R B ERE » SRR A UKL EUE - R IREJIH932 2% A SRS BT
HEEREM A - A ASERAS TR A SR R B LT A5 -

l. 8A

M EE B E AN Z 2 A S E A (individual ) *0 o BERTHEERBA 258
A o BERFR AR AL AGEE » 5228 AYSE A (S5 0R I A AR -
WL AES HIBE RS 2 N iR IR R
B S R B it A BT S (S AT — E B 5 B4 T AT (S
AERVREE AR RBIHE (BRI EEEZAE) - (B B E TR AE RS A
(AMEREZZRAEA ) ASEILAERR - i EH S22 A A HUERE - B2 AN
ARAEHA BT TRAS A - R A PR SRR RS ATEL R L' - 152
WA E B G At — SR AN » I ERB(TAZ28 A (successive beneficiaries
BRI ~ BIERZAN ) ZRE" -
A AMEEARRHE - WEHEEER B A A S S - g
i A MARIRKREST » R AN 5205 N BHE T AR B ~ ST~ #5% ~
RIFZHR'? » Rl ZEEAA BEFEM ENRE LA A » s AEA]

*> UNIF. CUSTODIAL TRUST ACT § 2(a) WISCRRFEFEA (HIAAREA) fHEEHD
RfEate ZasA.

UNIF. CUSTODIAL TRUST ACT § 7 cmt.

UNIF. CUSTODIAL TRUST ACT § 17.

% UNIF. CUSTODIAL TRUST ACT § 1(2).

UNIF. CUSTODIAL TRUST ACT § 6(a).

UNIF. CUSTODIAL TRUST ACT § 6(c).

UNIF. CUSTODIAL TRUST ACT § 2(d).

100" UNIF. CUSTODIAL TRUST ACT § 2(e).

191" James R. Wade, The Uniform Custodial Trust Act, 1 PROB. & PROP. 37, 37-38 (1987).
102 UNIE. CUSTODIAL TRUST ACT § 7(b).
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A Study on Revocable Trusts and Custodial Trusts in the U.S.:

Focused on Incapacity Planning

Sieh-Chuen Huang

Abstract

With the population aging and the weakening of family solidarity, it has
become more difficult for the seniors in Taiwan to receive property manage and
physical care from their families. Sometimes they need to purchase service from
the market. Responding to these needs, trust companies have designed products
such as “trust for elder care”, but due to the current framework of Trust Law and
the Civil Code, these products are not as much popular as expected. In order to
find a solution, this article researched revocable trusts and custodial trusts, both
recognized to be a useful device for incapacity planning in the U.S. The original
function of revocable trusts was probate avoidance but recently it has been
pointed out that a revocable trust is commonly used as a conservatorship
substitute in planning for incapacity. While the trustee holds legal title to the
trust property, the settlor has the power to revoke the trust and direct the trustee.
That is to say, the trust property is under the settlor's continued dominion and
control. Upon the settlor's incapacity the trustee can assume fiduciary control of
the trust property. In terms of custodial trusts, it is a statutory irrevocable trust
where the settlor/transferor often names himself/herself as beneficiary. A
custodial trust is a common administrative trust under which the trustee has the
rights and powers over custodial trust property. Nevertheless, the right to direct
the trustee and terminate the trust is retained to the beneficiary if the beneficiary
is not incapacitated. Hence, it can accommodate the senior’s wish to keep
control of the property while capacitated and provide management of assets in

the event of incapacity. Furthermore, guardianship/conservatorship is
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undoubtedly a last resort while there is no other less restrictive alternative. In the
event that the elder is under guardianship or has a power of attorney, the power
of the guardian or agent to amend or revoke a trust is limited by statute. From the
experience of the American trust law, Taiwan needs to consider abandoning the
requirement of the transfer of property in order to create a trust, which makes the
elderly settlor reluctant to use a trust as an estate planning tool. Secondly, it is
necessary to restrict the guardian’s power to amend or terminate the trust set up
by the protected person. More specifically, the modification of the trust done by
the guardian should be reviewed and approved by the court. As a result, it will
increase the credibility and stability of the trust and empower the autonomy of
the protected person.
Keywords: aged society, guardianship/conservatorship, power of attorney,
revocable trust, custodial trust, conservatorship substitute,

fiduciary




