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Abstract

This paper first analyzes the defacto feature of kinship in three aspects: 1. The
factuality performance as the purposiveness of the identity legal act; 2. The factuality
is the requirement of the identity stability of the order. 3. The factuality is the
embodiment of the objectivity about the personal status relationship. Secondly, this
paper discusses the two functions about defacto feature of kinship: 1. The factuality is
an important symbol of the act of identity; 2. The factuality is the standard for testing
the relationship exists or not. Finally, the paper puts forward the method about
judging the defacto feature of kinship from the aspects of moral, legal and public
order and moral, in order to judge the force of law about the act of identity as de facto

marriage and de facto adoption that exist in the real life.

Keywords: Kinship, Personal Status Relationship, Defacto, Act of identity,

Force of Law
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The Function and Meaning of Gift
Causa Mortis in Taiwan

Sieh-Chuen Huang

Associate Research Professor, College of Law, National Taiwan University

Abstract

Although there is no provision on gift causa mortis in the Taiwanese Civil Code,
we not only find its existence in numerous precedents, but also recognize the concept
pervasively in legal treatieses. Scholars’ main discussion concentrates on the
difference among gift causa mortis, inter vivos gift and legacy. Furthermore, since
gift causa mortis lacks clear rules in the statutes, to what extend the rules on inter
vivos gift and legacy could be analogized to gift causa mortis, and what its legal
effect should be, has only been a theoretical debate. On the other hand, the
characteristic and function of gift causa mortis, that is, in which kind of
circumstances people would tend to choose gift causa mortis, and how gift causa
mortis functions compared with other devise mechanisms prescribed in the law of
will, is not completely studied yet. This research analyzes nineteen Supreme Court
cases related to gift causa mortis in order to observe the process of localization i
Taiwan. It concludes that gifts causa mortis in Taiwan appear in two different
senarios: one is division of family property, and the other is a substitute for devise
while the will is void for lack of formalities. The division of family property may
include property owned by the father, mother and sons. The concept is similar to
partition of the concurrent estate rather than purely gratuitous transfer. Nevertheless,

the court in Taiwan usually take a single transfer as a gift. The author suggests that it
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is necessary to consider the characteristics of partition and, émphasize the effect of
breach. On the other hand, regarding the ty}:{ical gift causa mortis, in order not to
conflict with the rules of formality of wills, it should be recognized exceptionally and

the effect should be as same as devise or legacy.

Keywords: Gift Causa Mortis, Formality of Wills, Devise, inter Vivos Gift,
Family Property
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