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The Role and Function of Courts in Probate:
Focused on Cases of Testamentary Capacity

Siehchuen Huang

Abstract

In property disputes, courts have to confirm the truth happening in
the past in order to decide whether the plaintiff has the right that he or she
claims. In cases regarding estates, because of testamentary freedom, the
decedent’s intent should always be respected as long as it is not against
reserved portion (elective share). To make sure the intent, however, since
the decedent already died, it is impossible for the court to inquire the
decedent and needs to rely on other profs such as a will. The most important
work of a probate court is to clarify the decedent’s true intent, and the strict
formality of wills stipulated by law is a guarantee of it. In other words, the

requirement of formality is an approach to find the decedent’s intent.

Through analyzing recent cases on wills, this research maintains that
device courts using is not only formality of a will but also mental capacity
of the testator, especially elders. More specifically, there is no statute of
will capacity in Taiwan’s Civil Code, but courts deny the validity of some
document as a will on account that under the decedent’s mental condition
at that time, he or she was not able to comprehend the meaning and the
effect of the will. While deciding the will capacity, courts often investigate
witnesses and the medical record of the decedent. Furthermore, a leading
case of Supreme Court in 2012 mentioned the testator’s gift inter vivos

to his daughter so as to conclude that the legacy only to his son is not
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unreasonable and the testator was of sound mind.

Nowadays people in Taiwan live longer and longer, and the population
of the elderly with dementia also increase dramatically. To determine the
validity of these elder’s will, the courts in Taiwan gradually develop more

specific and clearer standards. It shows the courts’ positive attitude toward

social change and dispute settlement.

Keywords: aged society; inheritance; estate; mental capacity
(Willensfihigkeit); testamentary capacity (Testierfihigkeit);
formality of will; unconsciousness (Bewusstlosigkeit): insanity

(Wahnsinn); void
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