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EIg RIS AL EE - B PE  EHEEEE TR - fF TRF2E] &
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R = 28 3 7y 2 FRA > #8358 5 Il HI DI @ 30 7 s 35 7 HI (3R
SR EMEE SRR O 6 BB - HESNEMES LEK
B T2 fdE SR - A G SRR - AN TR S
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ZAMEERIE > A AR R - AR E CEH &b s il
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178-179) o

SRIMPE LA AT » B E T BURE LR LA GEEITH E
7 o AN Z 5 n] 22 B8 £ B4 Citizens to Preserve Overton Park v. John
A. Volpe % » ® LI K Motor Vehicle Manufacturers Association v. State
Farm Mutual Automobile Insurance Company & - * MR IBRIFR » 7F

¥ ORREEBESAREE  FIRER D E R SR AR R B T
IR < » S PH RS IS B T 2R Y THAT 2 B 228k Memphis fif) Overton /35

A RE 38 R i AR S A R - S BR A A B BRI E » BiEbr E S B E % 8
W AT BSCURRE ) A PR B A i 2 TR - SRR B b A B B RIS G 1 L -
B Al & o 3% HAS SR R AR /i A SCERIITT B BR A YL df P AR R JE 1 55 1
Y (probing of the mental process of an administrative decisionmaker was prohibited) o
R m kB & T aE e r R > K30 B @ iM% (Department of
Transportation Act) 25 4 {6 T X5 » AR FE kSR A R 1T & B A Gl A BRI AT
BORGERE » R A BEAATATRET R ~ ATBORE RS E P HBR FR % &
DUR A 2 456 BRI S 3R 55 SR ACE 1T RNEE & o I BARIBIT B 1558 706
& (2)(A) » ERITHERA 2R E T RER Tl ~ B8 - REEASHEMA G52
%55 | (arbitrary, capricious, an abuse of discretion, or otherwise not in accordance with
law) o Rt > SEBE 2 HE AT BRI 2 0 E R G EPHBENRZ ZE & - 26
AR PIER B 3% o W FEBL S BT B 8 AT A 0 ~ BE &R (plenary
review ) o 22 H Citizens to Preserve Overton Park v. John A. Volpe, 401 U.S. 402(1971) -
FE4E Citizens to Preserve Overton Park v. John A. Volpe —Z [ Rf# » KL X &
ERERCE— PR TITBORE S A TR - AIEGEE AR T ol HARE

MR RATBRR i 558 ITBURREAT B 2 B F BRI EH R E A E
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A fi EE AR [ e BT T DU R AR AR AP S TR A
o AT BUEBR L R IR E I AHBR RV ER S & KR (the relevant
environmental concern) ; 25— » — HIERHY: € HRRE » 0 BEEREUE
f&afd (hard look) HYREREACHEMRERGEAFE (EA) 5 5= - AIRHERA
1F H I B KBRS B am - FLJHRE B R e R AR AR TR G 5
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EREZIEETRRE 5 (2) TERCPIER 217 BUERH - HAHB R & aiE B A A
B 2 WERR 5 (3) SRR S < R A ) 5 1 e e 1 I R B e 17
Z EATHLER 5 (8) 1T BORERR P £ 2 PR > B R B AR 2 35 E A E 5K
NE 2B (5) RS Je 28 E RAGRIGE » Houdo A SERF R BE
(6) 1T B BERH < AR » R E— M 38 2 BEPIETEEYE 5 (7) 1T B
B2 AR > A5 R B SRR < 5 & (TR RILE SN R 2 2Rk
(8) 1T KRR A » & A i SOAHBHE 16 B ) 8 <7 < [ R i Al - 4
RLERA ~ A g AIE

RS 5 HoR o (TBORRAR S C % & T HBIRIR R - KBRS H BRI SER
B= 0 AITBHEBI R G H &R T Ik E R EORIES B2 KR - SO 2R T
REREE B[] 5 BBPY - FTEATHIGR PN BERAR ) » ABCHE DL R AT B A
B - 22 Motor Vehicle Manufacturers Association v. State Farm Mutual Automobile
Insurance Company, 463 U.S. 29 (1983) -

22 ] Sierra Club v. The United States Department of Transportation, 753 F.2d 120
(1985) -
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PP ARZE 7 > RHABUTER BRI G T T > BE

ORI B S T E R AR B EEEB B0 R
VR 15325 560 fen 85 e SRR 16 I U0 A B Y - R 5 ) /0 AT IBCHE B ) i B 5t
2 > BRI ZEGI S I Jill Walker v. Minister for Planning %< » [t %@ i 2 £k
B R IF IR IS B B 77 (Environmental Planning and Assessment Act 1979)
il ) — ARG REGT 3 (concept plan) » [K]R5 R i AHRH 8 2R Ik 5B T ER | 38 .2
T SKE T 91 N 5 ik By > RN 5 A 8K 4 3% Ji2 i Il (Ecologically Sustainable
Development) 23 » [KIELEZAL AT HE B JEA o A ZERABERIRACERS » 0 5 bERA A 1
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HIR 5 BB DA A BRI 26 RS BORFPIRE R AR I > (K
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FT B B M i AW L B B % B 2R DURWRAL B % B L E R S - &
AR HEEG TR o BORIEIEE L B 1B L AR R (5 L R L R AT
A A A TR B I > LRI B M B B AT O 2 PR BRE  SHET AR S
A A RO I I 2285 - EBe il 5 QB AR BB AT ik 2 i H B R 2
B B IEREA (R A R R R 2 BT ISR S 4 136 1 JESHAHE R
KR RIFADETER » M HEEE THERA -~ AR ERZERK - H—J70m

Ak HRTERS MG BASE SRS TEREE ) Pfrde A 2 (48 - AR 4 6658 1 JH¥ TER
i cERHEHERZ > 08 7T NEAEBE 2 AgH (all aspects of the
surroundings of humans) » [KI . » B2 E & BEAR GRS ~ & & R R E H 5
s P AT E R | 8 2 S b > B JRR 5 S T ik A= RN [ I 2 VR E 2
I E A ] i MR o 22 L Jill Walker v. Minister for Planning [2007] NSWLEC 741 -
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Ao BREE REBORRP R P T RS HURE P BRI » SR H BT
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X H » 2010 : 180-184) -

(EREAL AR FERIUE IS R Fr e AL RE L EERE | - W —2D A
A > TERERR T RETE LA T BB AR 1R B A AN 68 B MR R
RS B HOGE TR RIS FUE TR - 2 8 GRETESS 10 1)) USRI
BGE ~ AIEG (BERES 12 ) 9% WEENER » BRIRk
5 13 e RURE H B 53¢ L BRI 0 12 R < R ik ~ NHE g
Ok e Rt & W R s £ E PBRE & - AM EETRBREA A A 2 &
gl R~ RS 2B R ? AR — DS o AT LURS B HE [m]
i~ EA BRI B TBOR R - REREH 43 RIE « T1TERR
Bl oy BT BT RS - MERHY 2 BB B 3 2 35 8 MBI G R
(RGP e KRR AR S8 80 2 AR » S HRE B S A R L

PASEAERS - IReF HEPRBRAIE A ] TRy iR e i & 2 R E
BLZE R 2 RRESCA S ERME T —EY) DGR - iU BRI K
TEBEEIRS 2 o AL » B2 EE — S BRIRAT A A 5 9 A Bl ] v 42
DIRe IO ERHERE IR ~ BT R R R A S EAR i 2 Bk (1] - S
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FEHER T B HBHRE FAR I R 285 - DU O R B BRI (7
P28 R EEN -

BRI L UE - LI S AT B R UIERIER ~ B AE 2
FEEER - pURAAEN S - IR HELREGET AR - MEER %
(BRI R B Z G RE 72 - EARRBR 5T 5 IR AR 38 B A
SRR R ~ N RERE 2 - fEEBHEE L - EHE KA T M)
EREF AR AR AR 2 o B B - L ZR (IRER 5 RIS A 8k B ik
LRI ) o SR AT 22 /TR B H B AE 2 R P B 8 B 5 2 i
EHBEREGEAFROEN T HER ERRIEITE LR EFEE
AL B S U RE o B AN T - BISEE R P B ALE S AR
IR, T S PR A R JER A 1 B [ FE > 5 AR ik e o B R REfE Al ik
PERIE A LA B8 — 2K — [l - & (A RERIE P2 8
22237 o JRE R (R AT A RS dve A THERT) BYPRRERE o

R FREER LB LR B R P A - ACHE DR RPESRATHY
B2 i - - HE Exn KRERTT LK (Aarhus
Convention) [y o A AKITERT S HUA LR > &R AR

2 BN (Aarhus Convention) » 1528 2 F S IR IR 2 B HUNE ~ ARBHE
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R FARENNGET FREE o R EHEIUS B - B
DRI ZRER DL R RINERRAL » A8 J7 T ARFE S RIRT B HERI Fr rT RE TR
ZT B0 (Considering that, to be able to assert this right and observe this
duty, citizens must have access to information, be entitled to participate in
decision-making and have access to justice in environmental matters, and
acknowledging in this regard that citizens may need assistance in order to
exercise their rights) o

INHIRIES 6 1858 7 160~ 56 8 IRk A RTEMHRR < B BASE 8] ~
stETRUREA R 2 EETRE IR R - SRR 2 EHY
A ~ BRME LR B AAE T ENE o © G EENRE 9 1 > vt
BN REUEIR S T ORRE H A ZURE e 22 BT R A RRE AR LMK > 3
1R 26 2 THPNZOK & it B FEST AR PR & RE HER D E 2R I > 15K
IMEBESURGERR L Z BT ~ NI ZBEHE » DAL K05 6 fRH e #i
BN EMRE ~ (ERBAER » REIRHEE LB ERY &k
B} 5t ' %¢ (challenge the substantive and procedural legality of any decision,
act or omission subject to the provisions of article 6) o * g2t » F 5
PRAF N R ECEIRE R 5 6 IRAaF AR BERIRE P 2 BLHERI] » w13k 2 inE e
SUEE R L RE SRS A G EEPERITIRE - (4 REEME
BURIRFOBE R ER Ry ~ BRnERF2E - MR -

(878 KT 9 IR IR BOR A i B S 8 L A R PR R 12 g
HORER » T IR Be ME PR (AR ) 2 A B8 (2 7 LU - AR

AlEEFENAKT (The UNECE Convention on Access to Information, Public Participation
in Decesion-Making and Access to Justice in Environmental Matters) o AN\ S &
BRI A 5 22 B 7 7> 1998 4F FH A8 BUEAHT 2 265 DU R B Reth &yl » 2> 2001 4
10 A 4% - i 2009 4E 11 AW - B4 44 R % E -

22 H Aarhus Convention, art. 6, 7 & 8 o

22 I Aarhus Convention, art. 9, para. 2 »
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ZF 5 AERERET AT LB 25 FE AR Z I - fal AN S 00
KPR AT 5 17T BOHERRA RS 3T alIs - JE(RIEAE - M A 2 EE &
FRIA R AL » P—3H5 » WA LR E M 2 75 IR % -
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EIA Law and the Court in the Risk Society

The Mutual Construction of the Court System
And its Social Context

Kai-Lun Chien* & Kuei-Tien Chou™™

Abstract

Academic discussion of the operation of environmental impact
assessment must look not only at institutional reform at the level of
legislation, but also at the court’s approach regarding the exercise of
juridical review to supervise the executive branch. In examining structural
changes in Taiwan’s risk society, this article highlights the urgent need for
reform of the country’s juridical review system. Public risk perception has
changed dramatically since the 1980s, when society gradually began to
question the legitimacy of technocratic politics.

Over the last several decades, rapid industrialization and lack of a
robust civil society capable of supervising the government led to the
domination of Taiwan’s political decision-making by political and
economic forces. Consequently, the gap between risk communication and
democratic participation in environmental decision-making processes has
narrowed. These two paradoxical contexts of development create the
necessity for the court to adjust and enhance its role as juridical supervisor
of the institutions of environmental impact assessment. Through in-depth
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analysis of Taiwan’s political and social context, this article calls attention
to the fact that the legal authority of congress (transmission model) and
the function of administrative professionals (expert model) are unable to
provide a basis for the legitimacy of the executive power.

In the context of Taiwan’s risk society, emphasizing democratic
participation and procedural justice should be an important consideration
for the court in its approach to judicial review of environmental impact
assessment. This article argues that the court should lower the threshold
for relieving minorities and enforcing public participation in litigation. On
the other hand, drawing from U.S. judicial review, the court should adopt
procedures employing the hard look doctrine and require the executive’s
decision to be non-arbitrary, non-capricious and not abusive in terms of
discretion, thereby facilitating rationality and risk communication in the
process of administrative decision making.

Keywords: Aarhus Convention, delayed risk society, Environmental Impact
Assessment Law, judicial review, public participation
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