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EIA Law and the Court in the Risk Society
The Mutual Construction of the Court System

And its Social Context

Kai-Lun Chien* & Kuei-Tien Chou**

Abstract

Academic discussion of the operation of environmental impact
assessment must look not only at institutional reform at the level of
legislation, but also at the court’s approach regarding the exercise of
juridical review to supervise the executive branch. In examining structural
changes in Taiwan’s risk society, this article highlights the urgent need for
reform of the country’s juridical review system. Public risk perception has
changed dramatically since the 1980s, when society gradually began to
question the legitimacy of technocratic politics.

Over the last several decades, rapid industrialization and lack of a
robust civil society capable of supervising the government led to the
domination of Taiwan’s political decision-making by political and
economic forces. Consequently, the gap between risk communication and
democratic participation in environmental decision-making processes has
narrowed. These two paradoxical contexts of development create the
necessity for the court to adjust and enhance its role as juridical supervisor
of the institutions of environmental impact assessment. Through in-depth

                                                                                                    

* Professor, Graduate Institute of National Development, College of Social Sciences,
National Taiwan University. E-mail: kalen1705@gmail.com

** M.A., NTU Graduate, Institute of National Development; Lawyer.
E-mail: ktchou@ntu.edu.tw



115

analysis of Taiwan’s political and social context, this article calls attention
to the fact that the legal authority of congress (transmission model) and
the function of administrative professionals (expert model) are unable to
provide a basis for the legitimacy of the executive power.

In the context of Taiwan’s risk society, emphasizing democratic
participation and procedural justice should be an important consideration
for the court in its approach to judicial review of environmental impact
assessment. This article argues that the court should lower the threshold
for relieving minorities and enforcing public participation in litigation. On
the other hand, drawing from U.S. judicial review, the court should adopt
procedures employing the hard look doctrine and require the executive’s
decision to be non-arbitrary, non-capricious and not abusive in terms of
discretion, thereby facilitating rationality and risk communication in the
process of administrative decision making.

Keywords: Aarhus Convention, delayed risk society, Environmental Impact
Assessment Law, judicial review, public participation


