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KEERE AT IR B - KERE @R T W R E SIS » Kl
AEREMEMEEGCEE ? URRR « BER T REHELNRE ?

SHHEMMRENIES > EOAMBETNES 5% BREGEEQE LT
IR TS (BRAERT BN R BT RRRELTE © 425K
BRFIBERBEE N8R ai L7 S R - BEEY L —ERENK
> RERMORT  ERBEHEE - HEHEYWEENERAGAEK  KE
LR T AORERR » SERBARE R B RS BGOSR » ©ARS | BE HINTATAR A M REE
FIRE - AEBBE L WA RAEMENE  EREEENEE - Bl e
AT RIS AT E R R R B R R A A R - thnT DUE B
F) B 4 E S R BURR 0

HK o BREBERT S - BB EE OBt AAn e - BARREE
W RA BRRE o UREBE  MRSRMPLEBFREIENRSC > BN
532 RN EER » RBEEBIER < ERHE  BEEFERT WU H I EE
#F (judicial review) > BEE BB CIEMERE S > RN EMEEGSCER ?
BEARIE R — BRI » TS0AE 2 sk - T B8 EOlEndg
EAHI SR - AL - FEEBHE MR MR BRI T MRt kb
fir ~ THIRE R0 TR MBS DAR THIRERE ) T TRRRESE  AUAHBPHAL o
 EMTRER  RISEREE o Wk T BSERERr e -
VES LAEERBAORERE - R =M TS MBS R RSP
7 [ BR ) R IR 0 BB REERR 5B 0 LUK 1999 SFRIR K @B BHAIE » 5
TR o FORARRTTEIR IR (BB RRIBOSEEERN T 1 0 28
SEROEEEL o £ PSR A AT L LR E W LI KRR G E T (T
FEE - UREBEEE PR TIE Y LIRS o BRI NH - BEE o
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A BEFNERE

AEETL L R IAAEET » — T R T SR —
T R TR ZRINRERIBI o B AR f AR O AR
ORI ) IR S e R R AR T R 2
9 — M4 o

—  BFREE

G BB EREEE - AT SRR THe,
B EMEE o M UAGEIT B ST 0 SR IIE R A S o R FEK
0 BOE LR THI L BRI RIERPI M IS o T DM 5 0 Bl
1E > ERERIZREWGEE - T2 SIPRQELNEA  HIHRBs SN
& B R B Al e

BRI » BP IR SRR — R 5 105 £ — SR 2 =
FERETRG 5 MUHbr - MR BT LR TS ) - F 0 BPERAgS
(fy > /& THABRITTRENE ) (the alternatives) i& B E EHUMES: o 7EBGLBIEAD -

F53HE 5 (separation of powers) Fll T#I#5 ; (checks and balances) ;3R fEHE
OREH R o T, TLGRAEN » T TR BLRERI RN TR - 5t
SREEERESTNES - Q0SRE S SRR — B T BKZE R ERRE 15
HE o ARTFHIE » RABFTBOLE RIS S M1 SR S T | & ST
TTBEREST 5 SN HE 248 R OB ) BUFFIsb SR » B8 B IR 30
B oo (FE—) SRR ARFEIEE N IHE » AR S « 8 —ATaiss
5 0 RIS o SREFTER SIBIR R » SO FIREATB (B0 R
F1) A —MEEM > MTEAERAE QNN o F—MRERMIIRER > L EIR
BV H MBI ST R o M, W EmE e, WR T HbNEEE
3 — D BHAR4 (federalism) » AR EH S5 - MAMEOE L - %

o oAy E > 5# Alfange (1990) 323 eyt o
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e EEEE - (FE2)

WMRHA THAMTREY ) o EREEE R - EBCETE B RAR
oo Bt B CEANTTREY ) SEERES > TU-UEZOREE]  BHEER
S EESEEE » MAE BRI A SR S -

— - meEERA

HREROME TUERSEAR - (=) B "HXER,
(textualism, originalism) » 2AIHEFIRRRAREC s TH3ETEE (elitism) »
R MBS RBACHNE > N EREEENEE - HEEROTERER - M
BRI RS ERE - REEIEHER -

HRBERERESNEE  2REELSNGENETRZEIFHE - UXH
EEREG > BYISIEE  FEEREER - REARSHERREE - Wit 0 B
BRFHHIBGER  BRARAEHES  FERES  fiBUEREE - WEHIH
BIUATIEH BHE - TR > — BRBER % UHEGHE B RAIEHE o ERFR 0 H
B (AHENRERER) MBEAIRE T Bud a9l -

i S BT THB, e sh o Posner (1987) A > SN EREHZ
— > 2% & T 5 1, (division of labor) » T X 4 & & ¥ ft
'(specialization) #)4 B+ Levinson (1987) # Posner ##L 32 &
ol KfRFXNNHMT ) S TR ENGTRMMEANE
REBENEH o st WA TH » 5 # Silver (1977), Voigt
(1997), Alfange (1990) #» McGinnis (1996) ; B # # & B 4240 £ %
o9 B i > % # Niskanen (1988), Posner (1982), Doren (1988),
Rowleg (1997) 4= McGinnis (1997)

# 2o MA TEE BEAFMARAGIKA » 5% Voigt (1997, pp.29-30) -
EHR G THE TRAAXHEL  MAMBELNAKL 5%
Ferejohn & Weingast (1992), Schwartz (1992), Posner (1995) #o
Graglia (1992) - B4 ®F » Posner (1995, p.207) &% *

choice must be based on which interpretation seems best in

a sense that includes but also transcends considerations of

fidelity to a text and a tradition.
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LR EIRTEE A - iREESRMBEEI =0 2 S BosER ik
EIER > GRS 2 =2 MR EEE - B EM R REFERFOBIERS &
e B I AN ) AR E SE R — B B IEROGE KB FUARSC (B RAEIESR
30) 7 (REM) BERR - ;B LS - sekbta iR E BB CERE - Al
JHESY o E R IR BB E R 5 THIHYH B8 o FEBRER 5T o A AR -
B (EREHIRIER  BEREEE R BB - iR TE S
HIRRET » UIBGAETEMRRTENREFGR - P2 T » BEREERMANRE
1Y R HCBOEIINRIG o ERNE B A MTZRI o R AR e R R HE o

HR - SRR BT - BER - SRR E % 0 EEMREN S
RFRG b RS AOAER —LRARAE T ) MOT R - B EIRRY  BHIEARS
TR EENH—RH  ERBENR S KBS MNAFTTE » LR BEMNIRER -
— B e skE  ARE_ LRI ERNGC L BEESAEANFH—HR
BB RSB R MR o (REH) R - BNGERGREBI B 5 REERF
MIEEREIER » SR ERERTIUEMIEIERER  FHKAR - (FX) R&EEk

0 W GBE-RASAENHBERENEEEEE  TRAHLEBRIFRE
HBEAS S o B> RS ERBPES BT ENTRMM T LM -
i JEF S EAER Y LT AN THRFB ARG -
i B ERMALMBE, FETRE-FHHAT -
i s ABEEXF SHKEMn R
The Congress, whenever two thirds of both Houses shall
deem it necessary, shall propose Amendments to this
Constitution, or, on the Application of the Legislatures of
two thirds of the several States, shall call a Convention
for proposing Amendments, which, in either case, shall be
valid to all Intents and Purposes, as Part of this
Constitution, when ratified by the Legislatures of three
fourths of the several States, or by Conventions in three
fourths thereof, as the one or the other Mode of

Ratification may be proposed by the Congress...
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Berr R AUE o ATREREEEEE 1 RS 2RI BRI o Nl ER R LRI
B BEMFRR > HERSSER (WKEREN) ERRHEENFEEEE "R
EAIRE WSS s BRI EEEES ERERYRE kb T ER i hE
(intentions) M ©

REENARRE  MRETHEZ RS EREOEE &5 L EBUEH

AMER E B LGRS BIR DT IR ROURHES DR & kb R R U
WAL BTG o PRI » WIREES s kb R » BEISRE RS RABEN S =
MG NS - DGR REEMAFARRIRE « A8 AR DAHER BBk
Fr e MHE » £8—BRfE > GEFNARENMASEER  EEGRCEIRFHRSE
BWHTHIR S EFATER - Al SS s A EMEERSGEE - — S mAeHER:
IEEHEBGEF » —HTHRE TEBBOE RS NTEE - Bl > MR Ekb
HUIGE R UE » NMEDEE ESESHE BEE LU LUEBERE - A » RiEE
fimEs - "REREERRMNE B ERB ERAERE S -
FlGEsE  B—-REESBAIELN  RGRMRENED AR5 Ba
BREEMIRSIFE > THRENAE - EFREANTRGSETEER -
B BRER R B AR E kL o (FE )

BoEaE  MREEGCSUNEA kR s - RREEbEZE
B BRSPS (B2 RS ERREMEEROCEE » fiEs e
o BMEREZ SRR EERAIRE - JiL > fEREm—miEn - FE LT
Dt SR KB AR ERYE— KB ERE BRI » EhmR i | fa—
MR » AERVITIE BB EHBE R - BENKRE MO RE T EkiH
oo M ERBEESE  MAEEMES LAY TRRE B EP AR (the
walking Constitution) : AR R ETFHM > MEXRGERK B P ! (5

ir 4 1 B4o > Posner (1995, p.206) & F :
They [the judges] can do anything... all in the name of the
Constitution’s participation-oriented, representation-reinforc-

ing theme.
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JU) EAR O ek T DU Rt RT DR R R B A R I R © R
B e kbR R RO MRS o RIRR BN - [RRE R (the
ultimate interpreter) o 2 BB VFIENS - BIRLHUAR B Ber IR
He o Wt RE kbR MBS > ATIER R SGE K& KA (the final,
guiding interpretation) ; #;EMER L MR EHEEER "EE K, (the
walking Constitution) i F<E: o (FE7L)

it AN Ao T &S AkemAR TA24 R ee&HE ) (the living Constitu-
tion) s EABAXLBEEBEXANASFNGAY  TREXFRS
B RGETOMAE ) EmmRie 24T Ak TEETLY
ik RBEEZ R TEEE)RABA-MHTLETENEEL,) £/
A VA BAE M Ao BB 09 235 0 44 Posner (1995) #= Graglia (1992) -
B4 % E » Posner (1995, p.253) &% :
Like Samuel Lipman’s ideal conductor, however, the
pragmatist judge believes that constitutional interpretation
involves the empathic projection of the judge’s mind and
talent into the creative soul of the framers rather than
slavish obeisance to the framers’ every metronome
marking.
iR & » Graglia (1992, p.1030) & :
The "living Constitution" justification for judicial activism
is fallacious. The purpose of constitutional restrictions on
self government is to impede policy adjustments in light of
changing circumstances... A "living Constitution" is, in a
sense, no Constitutional at all.
ok B —iasamesim AR T A EH% ) (the effective Constitution) »
ERIGE A H R S GUERET TR OS> ATHELREERAY
&% 4# Silver (1997) -
it Mo MESKR A R AR AE e k% 0 i Posner (1995, p.223) #93tiEMF X
HiEAB O AR
The judges at these various ["revolutionary"] stages were

not interpretating a revolution. They were the (or rather



22 /B EHMH K F26]/ TERBEBFTA

FEEBLL WM LARERS— T U LA SERMAT - fE3 2 BB
Ackerman (1991) 943 TEERHK ; (We the People) ;A& » fEEMF
Wind R XEEEESR T¥rRE ) (a dualist democracy) FIEE - — 5T
TE HHBOGTSE I » I ERmR S Nk - B2 > 5B—HH » Rk
st~ FEay kL) (historical or revolutionary moment) » HEEIZ M EREHT
FERED) 0 @ RREHTIEREREIER  ELERBER , MIRASELE
TR MRS MRS BRI o R - &SR M B R RE R IR
PSRRI - TAMERR E ROWREE — R Sy RS - ZEFRSSIAgkR0SE —
# > Ackerman &% HRRRIEER M FORE L © & 5%

Suppose that the religious revival now prominent in the Islamic

world is the first wave of a Great Awakening that envelops the

Christian West. A general revulsion against godless materialism

yields mass political mobilization that finally results in a

successful campaign for partial repeal of the First Amendment.

With the dawn of the new millennium, Amendment XXVII is

proclaimed throughout the land:

Christianity is established as the state religion of the
American people, and the public worship of other gods
is hereby forbidden. (p.14)

K

imagine that a religious movement managed to ratify a second

amendment along with the one hypothesized [above]: "Any

American advocating the repeal of Amendment XXVII is hereby

declared guilty of treason and subject to capital punishment

some of the) revolutionaries. ( $}82 58 ) -
o FBR &AM KEE Robert Jackson €&+ : "We are not
final because we are infallible only because we are final." 3] &
Tribe (1978, p.iii) -
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upon conviction." (pp.15-16, f)

STREMARTETY - fFEIRINT F—RIIEE - B —RRERERE » e
if T were then so unlucky to be a Justice of the Supreme Court
(serving as a holdover from the last secular Administration), I
would have no doubt about my judicial responsibility. While I
hope that T would stick to my conviction that this Christianity
amendment was terribly wrong, I would uphold it as a
fundamental part of the American Constitution: if some diehard
brought a lawsuit in 2001 seeking to convince the Supreme
Court to declare the Christian'ity amendment unconstitutional, I
would join my colleagues in summarily rejecting the petition —
or resign my office and join in a campaign to convince the
American people to change their mind. (p.14)

A58 0 HIRE ZEEI > AE AT
Such questions are best left to the dark day they arise. (p.16, f)

B Ackerman HYSGERHEE » ATLURHN BN « S — > S ABERBETERE

EHEEASEREN » T LAFIRE b RS R T R e M S B TE

FAEITERARE 5 B2 > RSB EIER IR K2 BREN.LE » 1B

SERMSIIEEAZRE » ATV BT R R M EAES (H—RRER) -

5 B RE L NS RE RS TR 0 W RIS - 5= le]—ﬂ%fr’é%i

BESCERIIE B RETHIILY, - BRI E B ATREY: (S REMREREEL) » Hifb

THERWAEE —REERZEREE RN EMEIEECCEE » SMRMES

BT R !

AERIRA M 4T 0 Ackerman B W2 IR o 84S — 8

Ul RREYIEL TR SR » FIUERMESE I A5 - Jit » 82

RESFRZT  EEEDBARZ SRR E RSN - -0 BT HEEE5EH

ft LASERN SN REALERY - SEBA RAGRELE S RATRENRT  REE

BRI S5 0 LIS RRBIER AR (BUREbE) o B 0 R
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FiEBAEF  FESEA Ackerman FHRRFIFIEG X + 8% » BAEKEL
£ WBHEEENHANSET - FEROHEE - BER - F—PNE2
SEWREETEENERF - TR BREEASRIE-FHEEE KR
VEFBEGIEEE _SHERBELER - At > dERERRENSEE > WL
%3 Ackerman HEERMIIRIR  RIER B EREZEER TUEEEXTE
BERE—ERH—FEE TEIZHERE ) S TR IR R R A RRAT
£ o B L RRA ST > 55 KEEN Ackerman 1EAATIRER I — M
T » AT AEMBIESRESE -

IREGEFIEI T » BREEREENRES  BAES BT —REE AR
W1 o BESRSETRMIELTE R b OB se i iR - (R IIR R (F—ad & AR )
FWBT R, ATTAEES |5 B — B R - B K E HIREI 5
7 ( FRRFE Ackerman FTBEINHE _MEE AT EMEIEREE > TIRESR
— RSB EAME T TREMEESERE | ) Wt WHEERMEMIEER
o B E RN KR E MBS ERE (assertive) ~ BRI - HEFEHP
(dominating) - #E#R5ERR—MEAHENY - FREARBHEGRSEBERTIERT
GRRASERTEEHRGE - (F)

W - PGS ESEEMEE-E > SUR—EAMALEFNIEE - —&
REZ Ackerman I3 - FEIBRFA AR EMBIEEE S BRETREEE
FEEIEE  ATUR B BB A (accomodating) © —HERBER AN

it + o MABRE RS ERAAIES B ALK > Graglia (1992, p.1036)
F-$-
Relying on the Court, instead, to correct poor policy
choices risks worse choices — in the form of the Court’s
constitutional rulings — that are difficult to correct... All
government power is dangerous, but as between power that
is subject to electoral control and power that is not,
history and human nature indicate that the former —
representative self-government, especially in combination

with federalism — is the better bet.
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1  BRAERECREBIERRTERE » T — T EES BTN - A EM%
e 0 AT E b b bt (critical) o

FEHEAMRIESE L BRI ATRE ST AR R R BRI 52
AZ P (being uncontested) o MEGH AL E AR I HBORY €3 2 H Ath
{EATREGR R MR Bk - MR BERERI/F » REEBIER ARATES » WikE
AR o [FERHY > QNSRS ERGRE SO RS BRI N IR B IE R RE ¢ I
AR E RERERHRIEF » LB R T @ ZEIVAR o AIRZEIRRE - sk
G HIRAT ~ HAL - DHREE AR B A BhI% > M BB 8 @ A — B B Ak
g o

BRIME » SenEbehe RIEII6E - R Z R L TN CR - ffEna s
B - SHEREAL  UR—BER - IEFWHTT - S5 ME A5
(an evolving consensus) * ¥R EBELF RIS S %R o (F+—) AEHS
o RERERBFHREHEENIISEFARNER L2 BRE2RHERE
AR R ERR IR o AR > TR ) REEBEE IR MR R R
B — i R T RERIO SIS > RS [ B MEH B R A o (F+2)
R+ RO ERERMTRE ANE B e 2 _E SRR S kBT 8 o t B BRI
A o A - S skBeroREe » HERR AN TAZHE, (30 TR, )
EMEEREYE ! (=)

it — AT —RARZEREEIHESE ATAREEY A
H% o mmBEeEx (NR) > ABRARSEKRG LG $=18
B PR RAFEZRAEPRSERAR » 2R XHRSE
MEe)MEFE o RBRM—RHY > EXAATNRAIRSERRBIHH
2 o

it = B wREABHRBEFOABRL G TN 0 LT AR ARG ERRAE
BRI BEREAAEMN -

i+ = : Buchanan (1987a) %3 R &M#EM L 4 T£#, (consensus) B
T ik R Wk BRI ATE KRR T A ey (efficient) -
Coleman (1990, chapter3) & T4 H # & F ey 2% 3% , (power-
weighted consensus) R#5ifl 7£ J§ Fagt- 42 > THEH , (right) 4efT
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FEESE—/NEARR T WTUUREIREGRSSR ¢ B — > EREHEEE -
B kB A HE R B SGE T Rk (BUEE) BE B2 RSkbaeR
HHIRE - ERB AR CHIMRER -

Jt =
ﬁé‘ﬁ 52

23
58— i - POl RN B EBGER - RRIRITENEE Rk 2

LA 1987 SRR FRSI7KGE - fiia i BB R el -

—  BBEE

rh#E R EBUERE WU TR (E—) MERERE R o IRREE
FEREM T » BTTBME ~ STEkbe ~ ElkbE © HRbE - BERELEE 0 o T
SRR E] R = BRAOARRRAITIRE - OISR EIIITE » A1k © AIREMESD AL o B

Rxey o a7 @ Ackerman AR E —EARBRMHERE > wRXRSGERE
WEEMEXEE  REARETERLBTMAR > ARLEF THAH
FTOEE Rl o Fif o  REBEERS AT "TREZETR
EHREESALEE ) M -—RaEEn, RALLKRTREZRS XK
iR —EHAEMBELTEEEENEE - RBBBRE > LT UF
Graglia (1992) Pis&#ey " R4 & | (originalism) A @B 4K £
Beyfedh 2 6h - ARAMMB AL BREETABAI000F (XRELE
HAR) BERFEXORLBE ) BBRRAABRBR - X REE
AFE@ B : £2000 F5 3000 F 2/ FERAGHEFEEMGE
EUREHNEHATRAAGME - T8 BRERAGR TREE
&) KRR ML BEAETREMSEEE LTRAS —HH
REBEZRANFTX -T2 TEERBLE, o TRAEZRELME
AMTARZIEEY SABFAVK LAMENRE -

Ain g Ry TR 4 VI BETERLARL T LHE
RTEE, BB —FT O PREFRRLELANETREE  HE
FURXERTRAFRNBRR ) A—F @ ZERXNEH—HKREBET
BERT "REEEA )  BRTRARZELHFEAMT -
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B— : pERERAFEEE @ FEREFEE 1999, p.80 °

RIS HABRRAY - BRAGAKHRAE R A%z
B B B AT SEIBHE » PR MR B R AR G RRSREL ; Tl » IR 1994
SR E B SC  BAER) RS SR - BRI R ARG ETNAE - 2EK
BRSO DR E R R Rbebe R » RekE SEBEABR - {70REHE -

—TEMR

rhE REBRAE 1912 S£8UKAL » {H2—1EE) 1946 4 12 A 15 B Y R0
WEE 0 1947 £ 1 B 1 B [4E 12 B 15 HERE S o $RBEN Pk
Zt% o PRERBEREIGE ; FR - PIEA RGBS 1949 4£ 10 A 1 B
AL -

BRI % 1 A o B K e — LR S AR - A - T E RS R R A S
A FHEERHESK » 12 1949 FEEME BB - KR EPORRIK T3

it W ARZTARERE LYRE TR L, WS B BFR
342 %% - (#1994 54 A 8 afksk > &L+ 3£ 51 A Field v. Clark,
143 U.S. 649. ) MAXET GRAAERNIFE » TR EI50040
35 1 (www.judicial.gov.tw) & &% -
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B B8R 1987 £ EMAERIEL - RIRBIM 2 o
= 97k

BRI SRR BERAR s RRREE T EN TSR - GEE
REACHZRBER M - MEGRHTHCE > BREHREHEBOGEEELREN
WK o 1987 EHIER - TTLARRBOR SR L EEII7KEE -

T ER] » RERET B AR - HEEREMTRY B A8 - (GE+
R ) BREREE T EEEE BT 1987 FRiRESEEAKERREZS - &
AHRRBUT - b~ ST - DR GEEBUNE EEBARS I RESS | it
Sb 0 BAREAE B BUT AT B R REBERN (S7EkBE - LTI - SEEEE ) A8
XM ERRE - KRHEALLBT - BB T RBIEE TR

B LMK MRS R RN R AN E - &%
BURF I ARIEAL » FIUSFIRE 7 BORZEARE o IR WHE ST » N2 BF -

B DR R MR A BN ST BREBE N 5 & RBUT S R
IS > BRI AR B B TR o B R -

B> 0 DURERES KR MERRIR A5 R AR A & O 3 IR A3 5 7
o SRR E T A I R+ SRR A SRR S @ DN o

HAR - MR RREIER VD - R SRBUTS RRER A
S AIRIER - P LA RPSERIMFRR - REAKBE - REBUEHR
HEEE - BUBERAIGEN - RURERMBRE  RRILEHE (HE) EE
TR 5 SHRBURAI R R I PRE R R - WTHER AR R 3 RER R
1 e EER KR T HiE Ut R BoRRER - BuRRERBRRC & - FWMIKKR T
BEMES - WIPRRENR - BREEMRE RO SR - RENTF N
BLml - ERE—HEERIREIETF - il - KHRE - IR KGR
R EC > ATLGRIE R h— R TR R o R MIENRIRER - B8
A7 B DAFIB AHI « BB L HHHI IR -

i+ & : %% Hsiung (1996) -
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B2 - [RERVEEEL

FESE—E ORI 7 TR BLFERTE RO SRR,  — 5T - POk BBORA
AR R ERSCER R RS - 5—H1 0 i hBosEmER - SR
RO IR -

—  BRER

I BBRERE A S 7 S - 2% o e
FAROGIED A > o DI RENHE Y 5 BB A A0S B RO E o (e L
FTBERM (LLEFEE ) — FBEA @A » HAL R SRR R R TBER T
HME « T8z TBHR ARSI R TEE - (F+HX) AFEREERR
DA% » rhEERERRAARRE R (W E) WS RS BBORTEE) » TIHITBERMEL
B (HfE) o Bt FERIAELL » FTBORIIEEF (SRR ) 2 Bl G
Gl FRE AR - R ERE N RIFBERE  BUASENREAS 5%
AR DR RRE REEREE GRF) - TBRHD ARG R —1 3
Ak

TG T » SRFRIESRPIR 8L » TR B ITBERR (R b
E KEESSE)  pURMRAEINEIZINE » Ak E EIERE AN
BT 0 BERTBGI MR T AL ~ 23 EEIRE - TRk

HR » B AR > FUR AR R S Zest - Jim e
A RRSRRBHEAN FEEIER - DARAREMNHERR LRlrZ=
N € % 0 FERRBEERBIEG - (F+k) BRENEERFES

it A ALE G5 PHEGERNESY > RORRRORERITEG K
WS BRAGMINELHHRITHRNE R AR ZEAKRK K
RERXGHE K - TR A48 TP ETES -

it kB FEAESE2THEEMAXR BGRBKBENRE AT~
G A K
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FRESE  F— ESRRERENEE  AUEAMEERSF LRI LR
WRE SRR EEERE  TTUREMTHM - B RRELHET
) RE BRI EE » FTUAS R ER B TR R I E K ERA SRR -
BAMERELEER  ERRT AEBEERGE L - BZEEARGE (3
J\) HERREHEHSCERESF RER AR E S TR E M1
Fi o BRI RS HATERN SRS GIENES  BEeRRERENEE
e L BETREECEpE R B A B iz !

—~ BUREE

RER 1946 F @B E s PERBRVERZEBRIRAGHAREEES -
ER  BRAEE 1994 FEGK > BoEs BN USSR ARE
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Taming a Constitutional Monster?
— A Case Study of the
Supreme Constitutional Review
in an Emerging Democracy

Bingyuang Hsiung

Abstract

When the National Assembly passed the Constitutional Amendment to
extend the term of its members, can the Grand Justices declare the
Amendment unconstitutional through the constitutional review? That is,
can the interpreters of the Constitution surpass the will of the framers of
the Constitution? These and related issues are examined in this paper.
There are two theoretical findings: First, the common factor between the
political concept of checks and balances and the economic concept of
competition is the idea of potential alternatives. Secondly, the ultimate
authority of the Grand Justices comes from the principle of being
uncontested. In addition, the paper describes as well as analyses the
process of seeking the constitutional review concerning the Amendment

and the Grand Justices’ rulings.

Keywords: checks and balances, competition, framers, constitutional interpret-

ation



